CONSTRUCTION
NBUSTRY COUNEIL
REVIEW OF BUILDING ACT 2004

Introduction

The Construction Industry Council* (CIC) wishes to make representations to
the Department of Building and Housing (DBH) in relation to the Building Act
Review (BAR) as announced by the Hon Maurice Williamson, Minister for
Building and Construction on 27 August 2009.2

We know that the review process is non-public at this point of time, but having
discussed the opportunity to make a submission with senior officials at DBH, it
was mutually agreed that it would be constructive and worthwhile for the CIC
to table our position(s) i if only to act as a sounding board at this stage of the
review process.

We should note that all CIC members are naturally very interested in the BAR
exercise, and will undoubtedly express their own views on the BAR as and
when they consider appropriate. We believe, however, that in this stage of
the process there is considerable merit in us tabling this CIC view on the BAR
I even while acknowledging that there is much more input and discussion still
to go as the review process continues, and that the position of the CIC (and its
members for that matter) is more than likely to evolve and change over time.

We therefore very much appreciate the opportunity to present this submission,
and look forward to further dialogue with DBH on the points we have made
and the next steps of the BAR.

! The New Zealand Construction Industry Council is a non-governmental organisation
promoting the interests of the broader construction industry to central Government, and a
listing of our membership is attached as Appendix 1.

2 A summary of the Terms of Reference of the Review are in Appendix 2.
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Executive Summary

The general starting point f thatthe he
Building Act 2004 (the Act), as a response to the leaky building crisis that
preceded it, was a highly regulatory intervention. That intervention, coupled
with the conservatism adopted by BCAs in response to the risks they faced
and t he iowndesporise tgléaky buildings, has resulted in a higher
initial cost structure, unknown lifecycle costs, inconsistencies in the
application of the consent and compliance process around the country and
has inhibited industry productivity and innovation.

It could well be argued that some of those effects were/are acceptable
because they have i anecdotally at least i resulted in a lift in quality across
the industry. Unfortunately, there is no ready measuring of industry quality
such that we can properly assess the cost/benefit of the policy interventions
as contained in the 2004 Act i nor how we can assess the cost/benefit of
future changes. The CIC recommends that a proper analytical study is done
of the oO6buil ding and c¢ onadhowitworkssand

a measure of certainty and accuracy.

Despite the lack of empirical quality/outcomes data, there remains a broader
view in the industry that the level of regulation is higher than it should be 1
and therefore the BAR is a timely opportunity to redesign the regulatory
framework to encourage productivity improvement, reduce costs and smooth
out administrative pathways.

Much of the detailed submission that follows, therefore, focuses on the re-
design of that regulatory framework, to ensure an optimal working
environment for the building and construction industry.

Much of our focus is also on where risk i and the associated potential liability

I should fall within the various components of the industry. A fundamental
shift is required to ensure a more appropriate balancing of risk and liability.

Building Regulations

We consider that more detailed consideration should be given to the approach

to regulatory intervention in the building and construction sector.

We recommend that Government and DBH work with industry stakeholders to

developamore stagedfii nt er v e n t which wonld teklp ideintify the
most appropriate level of regulatory intervention that should be implemented
to address an identified issue, rather than DBH reverting to a high regulatory
approach on every occasion.

We consider that there is a need to maintain a correct balance between
regulator-developed compliance documents and consensus-based industry
standards, guidelines and best practice documents.
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We support a risk-based framework for product and systems assurance which
aligns the methodology with the level of risk associated with use of the
product.

We encourage a stronger focus on industry-driven quality assurance to
encourage and imbed improvements within the industry.

Allocation of Risk & Liability

We consider that serious consideration should be given to changing the

current legal framework from one of fjoint and several liabilitydoto one of

Apropor t i gwha&h moteiamtopridtalytr y@c ogni ses each party
contribution to defects. We appreciate that this is a fundamental legal shift for

New Zealand (although it has been implemented successfully in other

jurisdictions), and therefore suggest that this matter be referred to the Law

Commission for review, with a view to seeing a proportional liability framework

introduced within 5 years.

We support the proposal that consumers should be protected by warranties
for defects in building work, including design, for a period of 10 years i.e.
aligned to the implied warranties of the Act. Such warranties should be
provided from all parties involved to provide seamless protection i designers,
builders, specialist contractors, material manufacturers, etc i and be backed
by insurance.

We would be prepared to be involved with the design of a suitable warranty
scheme(s).

We consider that licensing/registration of building practitioners is fundamental
to the provision of a warranty scheme backed by insurance coverage.

Streamlining Administration of Building Consent/Compliance Monitoring
We consider that since the implementation of the provisions of the 2004 Act
providing for the accreditation and registration of Building Consent Authorities
(BCAs), that timeframes for processing of building consents have lengthened
unduly; and that inconsistencies in approach to the processing of alternative
solution building products have added significant costs to the materials supply
chain.

We recommend stronger monitoring of and transparency around BCA consent
processing timeframes.

A primary issue affecting consent processing consistency and certainty has
been conservative and risk-averse behaviour by BCAs i which in part is
under st andabl emag-$ ¥ @ nd t (8)ghattheydasdk

We consider it worthwhile to explore the concept of a single agency to provide
building control functions nationwide through a network of local offices. Such
a National Building Consent & Compliance Authority would:
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o Ensure consistent interpretation of the Building Code;

o Provide uniform processes and procedures for building consents
and compliance monitoring;

o Allow for volume builders to obtain national multiple-use consents
(foundations excluded);

o Good use of limited suitably qualified building consent officers

o Provide for the implementation of smart technologies on a
nationwide basis, thus avoiding unnecessary duplication.

Streamlining Building Consents/Compliance Processes
We submit that the procedures for varying/amending the design of a
consented building must be simplified.

We also consider that the shift introduced in the Act in 2004 i namely that the
design needs to be in compliance with the NZ Building Code, and that the
building needs to be in compliance with the consent i needs to be reviewed to
ensure it is not creating unintended consequences. The underlying principle
behind this shift in the 2004 Act is appreciated T namely that a greater
emphasis was required on the quality of the building design to be consented i
but we consider a brief review, if only to confirm the status quo, has merit.

We endorse the proposal within the review of the Resource Management Act
1991 that the management of building consents and resource consents be
better integrated to streamline the issue of consents for new buildings.

Protecting the Consumer

We consider that the Licensed Building Practitioners (LBP) Scheme is an
important element of consumer protection which must be related to definitions
of fArestri ct eWe donsidertdat thegontinoed kcénsing of
practitioners must be dependent on demonstration of current competency.

We believe that much more can be done to now promote public awareness of
the LBP Scheme, how to access the Register and the complaints and
disciplinary processes. We consider that widening of the Building
Practiti on 8rPB$ doleBanddunatiansmight be helpful in allowing it
to provide an overall responsibility for the LBP Scheme.

We consider that DBH should start exploring under what criteria it would
consider transferring the administration of the LBP Scheme to the industry, so
that, where appropriate and with the right protections, industry can self-
manage the licensing process under a suitable statutory framework.

We continue to believe in the value of the licensed practitioner scheme in,
over time, providing a valuable pathway to a better skilled industry, and
therefore will support continued implementation and refinement of the scheme
to deliver optimal industry T and consumer i benefit.
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Incentives for Building Practitioners

We recommend that the form of certificate/ memorandum required for
restricted building work under s.88 of the Act be developed in consultation
with practitioners and the BPB.

We consider that robust licensing/registration schemes for building
practitioners complemented by disciplinary procedures should provide a
pathway towards:

o More expeditious and less costly consent processing;
o Recognition of licensing/registration as a quality mark;
o Reduced costs of monitoring construction (fewer inspections);

o Self-certification, where appropriate and with the right supporting
procedures and safeguards, of certain types and/or elements of
construction;

o Implementation of a building warranty scheme underwritten by
insurers.

The imperative for the licensing of building practitioners to work effectively is

the introductionofir estri cted buil ding worke® and the
performed by a LBP. We note thatitistheGover nment 6s i ntenti on
implement this policy from March 2012 i however, we believe an earlier date

is preferable, and we are willing to assist in developing the detailed concepts

of this policy.

Use ofrfi&8maechnol ogy

We consider that the adoption of new technology has the potential to reduce
the time and cost of building consents and compliance monitoring. ldeally a
single technology solution should be implemented across the country which
would facilitate the implementation of national multiple-use consents.

Matters Outside Terms of Reference for the Review

We recommend that the BAR include the governance and accountability
arrangements relating to the collection and use of the building levy under s.53
of BAOA4.
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Detailed Submission

Background to Building Act 2004 (BAO4)

The Hunn Report® into weather tightness in 2002 identified systemic failure of
weather tightness of buildings. It stated that weather tightness failures were
due to either deficiencies in the (1991) Building Act and Regulations or the
way they were administered.

The (then) Governmentos response 1990
Building Act and replace it with the Building Act 2004. The 2004 reforms were
aimed at:

o Improving performance of the building and construction sector; and
o Providing better protection for consumers.

There were 5 main policies in the 2004 Act to achieve these aims:
o Review of the Building Code;
o Accreditation and Registration of BCAs;
. Product certification Scheme;
o Licensing of Building Practitioners; and
o Introduction of statutory implied warranties for consumer protection.

What has happened?

At the present time, we understand that there is no evidence which can
identify whether these measures have addressed the problems they were
intended to resolve. We understand that DBH is unable to say with certainty if

the problems of fAleaky buil di ngzeafthd as

problem that remains. We believe more empirical analysis and data to clarify

and then monitor the actual 0 q u ddthtd y

inform Government policy but also to drive industry self-awareness and
strategy.

The Building Code (BC) has been reviewed, but no fundamental changes
have been made to its structure or content i as perhaps was first envisaged
when the BC review was first being worked through. We consider that there is
scope to further refine the BC and to make greater use of NZ Standards and
industry guidelines and best practice documents. (See later comments).

While the accreditation and registration of BCAs has improved their processes
and procedures (via better consistency and standardization), it has also
resulted in unintended consequences of delays in processing and risk-averse
behavior. We consider that the performance of some BCAs remains a matter
of concern and needs addressing. (See later comments).

t

he Hu

been

posit|

®Hunn D, Bond | & Kernohan D, (August 2002);i Report of Overview Group on \
i n

New Zeal andbo
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DBH has published updated information on the introduction and workings of
the new building product certification scheme (Code Mark) as required under
the 2004 Act. It appears this can be made a workable model for a particular
part of the product assurance spectrum. However, outstanding issues remain
to be resolved in the wider product assurance area, and we are aware that the
industry is continuing to work with DBH on these.

While the licensing of building practitioners has been implemented, the uptake

has been significantly lower than anticipated i essentially because aspects of

the schemebdés design were initially flawed
DlYers. These now appear to have been remedied, so it is now appropriate

for DBH to work with the industry to fully focus on licensing uptake. Sufficient

incentives and imperatives to licensing have been lacking to date. There is a

need to i mplement the Arest ntheAcasdoorbui | di ng
as possible.

Overall, CIC considers that the BAR must seek to resolve current

shortcomings in the policy implementation embodied in the 2004 Act,

addressing the matters identified in the Hunn Report. We need to address the

right systemic failures and re-design the regulatory framework so it best

optimizes the industry response to deliver quality buildings while appropriately

managing risk T and so the Hunn Report should always provide a useful
0touchstoned on the previous systemic fail
in the last 7 years or so.

Scope o fepréSdni@tiorss
These representations from CIC are structured as follows:

1. Building Regulations.
2. Allocation of Risk and Liability.

3. Streamlining Administration of building consent/compliance
monitoring.

4.  Streamlining building consents/compliance processes.
5. Protecting the Consumer.
6. Incentives for Building Practitioners.
7.  Matters outside the Terms of Reference of the Review.
1. Building Reqgulations
1.1 CIC considers that more detailed consideration should be given to the

approach to regulatory intervention in the building and construction
sector. When an issue is identified, there should be broadly based
consideration of the form of intervention that is appropriate to resolve
the issue based on the principle that the minimum level of intervention
necessary to address the issue be used.

Ultimately, the level of intervention can be upgraded if required, but in

generaliia sl edge hammer should .not be used
Page 7

27 November 2009



CIC
Building Act Review

CIC supports the Government Statement on regulation (August 2009):

i We ill mtroduce new regulation only when we are satisfied that
It Is required, reasonable and robus:H

1.2 In considering a regulatory response to an identified issue,
Government has available to it a range of possible options:

No action;
o Non-regulatory solutions;
Self-regulation by the Sector (eg industry or sector
developed voluntary standards);
. Quasi-regulation (eg standards endorsed by Government);
o Co-regulation (eg mandatory standards cited in
regulations);
. Direct regulation.

1.3 CIC recommends that Government and DBH work with industry
stakeholders to develop an Ainterventio
identifying the most appropriate level of regulatory intervention that
should be implemented to address an identified issue i and ensure a
monitoring regime is implemented to check that the chosen
intervention actually delivers the outcome being sought.

1.4 CIC has noted that the Review is seeking:

AQual ity homes and buildings are pr o
enabling and efficient regulatory framewo r k 0 .

It also noted that a means proposed to achieve this result is:

Al mproving the alignment of the Buil
StandAar dso

CIC submits that the current regulatory model which aligns the

Building Act, Building Code, compliance documents and reference to

NZ Standards is not fundamentally fl awe
the building control framework does provide a robust conceptual

model. Performance requirements are described in regulation,

following prescriptive compliance documents provides one means of

complying with the Building Code, but alternative solutions are

possible, provided they demonstrate performance requirements are

met.

“Source:iReview of the Building Apatagrapld@®4: Terms of Ref ¢

® |bid. Refer sub-paragraph 7(c).
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The hierarchy of compliance documents is shown in the following
figure.

Building
Act

Building Code Law

Alternative  Compliance Doc Means of compliance
Solution -Verification Methods
-Acceptable Solutions

Standards Cited Standards

Alternative solution route Deemed-to-comply route
HIERARCHY OF COMPLIANCE DOCUMENTS

(Source: DBH i used by permission)

1.5 In its 2006 submission to the Government Standards and
Conformance Infrastructure Review, CIC stated:

AStandards are critically important for
industry 1 they provide a level of certainty and consistency welcomed
by practitionerso.

At that time CIC noted its preference for a regulatory framework
comprising 1
. an overarching Building Code operating at a higher
outcomes level;

. a coherent, comprehensive and up-to-date suite/portfolio of
standards supporting the higher-level Building Code,
providing the next level of detail;

. an appropriate mix of international standards, joint
Australian/New Zealand Standards, and industry
guidelines/best practice documents.

CIC maintains this view and considers that there is a need to maintain
a correct balance between regulator-developed compliance
documents and consensus-based industry standards, guidelines and
best practice documents i provided the system works effectively and
efficiently. There are current examples where this is not occurring eg
BCAs are more readily approving building consents for an earth home
under E2 7 because an Acceptable Solution exists i and conversely
Consents for concrete masonry homes are much harder to get.
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This level of perverse outcome/behaviour needs to be reconciled and

resolved.

1.6 The regulatory framework should, the CIC suggests, provide controls
T or at minimum, transparency i around the imposition of Ministerial
directions of content of the BCegfi sohwer heads o0 water cons:!

1.7 CIC notes that it is more economic for industry to develop guidelines
and best practice documents than NZ Standards or Regulatory
Industry documents, etc which are able to progressively evolve into
consensus-based NZ Standards over time.

1.8 The funding of Standards development is a matter that CIC considers

warrant

s discussion. There are

in this work and consideration should be given to funding
development of building standards from the building levy collected by
DBH under s.53 of BA0O4. Similarly, mechanisms for improving
access of building practitioners to Standards and other compliance
documents should be considered.

1.9 We are in the unfortunate position that, since the announcement of
the review of the BC in 2003/2004, there has been no real progress in

sorting out the

agreed relationship between the Code and Standards,

and no real progress in reviewing the 600 or so directly and indirectly
cited Standar ds . hasdohtinued fdrfaitonlongd phase
and some concrete decisions need to be taken with urgency to
properly sort out the BC/Standards connection(s), so that the industry
can get the required consistency and certainty from having a clear
fBC and associated standar d s / d o ¢ framewotk sl

methodology.

1.10 CIC submits that an effective and robust product assurance
framework is an essential element to achieving the outcomes sought
by Government for buildings. The level of product (and system)
assurance should be commensurate with the risk of the
product/system used. A tiered system of assurance is favoured as

risk increases:

Increasing risk

o
°

Product information i self-registration by
manufacturer;

Producttestingi basi ¢ nAafit for pU
technical information and instructions for application
and use;

Product/system Appraisals i extensive BC fit for
purpose assessment;

Product certifications i from an appropriately
accredited Product Certification Body.

27 November 2009
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T h irisk frameworkdo model all ows manufacturers,
specifiers, builders and clients to align the relevant product assurance

methodology with the appropriate level of risk, and is supported by the

CIC.

The CIC considers that the regulator should set i or, at minimum, give
good guidance astoi t h e df thé feameivork that a building
element must meet, and it should be the ma n u f a s obligatierrt®d
satisfy the relevant information requirements associated with that tier.

2. Allocation of Risk & Liability

2.1 The current legal framework which applies to building and
construction is one of joint and several liability. The parties involves in
addition to the building owner are:

Principal designer,

Secondary designers,

Project manager,

Main contractor,

Subcontractor,

Building consent authority (BCA).

2.2 As a general principle of good construction management, risk should
be allocated to the parties best able to manage it.

2.3 Currently, in the event of a building defect, the owner (which may be a
subsequent owner, rather than the original) will seek redress from all
the parties and leave it to the Courts to apportion liability. This has, in
the past, proved to be problematic with many parties no longer in
existence as legal entities (i.e. liquidated companies). Liability has
fallen on those parties still in existence with sufficient financial
resources to pay damages. This is often the BCA (often a territorial
| ocal authori tsyt) mami csht ainsditnhged .Al aSSuch al
not equitable to either owner or BCA as frequently the party/ies
responsible have been able to avoid liability.

2.4 In order to redress the current situation, the CIC considers that there
are two matters that need to be considered:

. Warranties for building owners, and
. The liability framework.

2.5 The provisions of s.396-399 of the ActT i | mpl i ed Ter nis of Con
are considered by CIC to be helpful, but are limited to the construction
or sal e of @ h8.3938(2 provides a limitadtian peyiod of
10 years for civil proceedings.
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2.6 In the case of building work for other than household units (ie
commercial work), the Act has a presumption that such contracts are
between informed parties who have the benefit of professional advice
and are therefore capable of agreeing appropriate commercial terms
to protect their interests.

CIC is aware of very large amounts or residential construction work
that is undertaken without any written contract. Some overseas
jurisdictions have made it mandatory to have written contracts above
a certain value. It may also be worth considering introducing statutory
conditions of contracts as default clauses, for the protection of all
parties, where there is no written contract in place.

2.7 CIC considers that serious consideration should be given to changing
the current legal framework from one of joint and several liability to
one of Aproportional | iabtlyidbsyo which r
contribution to defects. CIC recognises that this is a highly complex
matter that will take time to consider and to change and, therefore,
suggests that this matter be referred to the Law Commission for
review, with a view to seeing a proportional liability framework
introduced as soon as practicable.

2.9 CIC also considers that consumers should be protected by warranties
for defects in building work, including design, for a period of 10 years
ie aligned to the implied warranties of the Act. Such warranties
should be provided from all the key parties involved to provide
seamless protection and backed by insurance. Consumers should be
able to choose a warranty system, as they will bear the cost. The
warranty should remain with building (ie transfer to any subsequent
owners).

2.10 CIC would be prepared to be involved with the design of suitable
warranty schemes, and will continue to do background work as
considered appropriate to facilitate an optimal solution.

2.11  CIC considers that licensing/registration of building practitioners is
fundamental to the provision of a warranty scheme backed by
insurance coverage. Underwriters will require some confidence about
the competency of the practitioners they are insuring.

3. Streamlining Administration of Building Consent/Compliance
Monitoring

3.1 CIC considers that, since the implementation of the provisions of the
Act providing for the accreditation and registration of BCAs, the
timeframes for processing of building consents have lengthened
unduly. The causes of this are multiple.
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3.2 A primary issue has been conservative and risk-averse behavior by
BCAs (particularly those who are local authorities), because they are
ultimately liable for defects. The issues with joint and several liability
have been discussed earlier and the potentialf or t he | ocal aut h
BCA to be the Al ast man standingo.

3.3 The CIC considers that conservative and risk-averse behavior by
BCAs has been the result of several factors:

o The BCA accreditation processes which have emphasised
the need for BCAs to implement rigorous policies,
procedures and practices. While many of these constitute
fgood practiceo, it i s possible th
bureaucratic and inflexible approach that has little regard
for project risk and competence of building practitioners.

o Internal legal advice to BCAs which has resulted from
Court precedents. Overly conservative practices have
developed, irrespective of risk and competence of building
practitioners, such as the refusal of many local authority
BCAs to accept national competency registration, e.qg.
Chartered Professional Engineers, unless their competency
has been assessed by the local authority. Refusal to

accept AProducer Statementso i s an
behaviour.
o |l nsurersodé attitudes andmnifgant i ci es h

contributor to risk-averse practices of BCAs. The recent
withdrawal of the major insurer of local authorities (Risk
Pool) from offering insurance for leaky buildings has only
served to further exacerbate risk-averse behaviour by
some BCAs.

3.4 Until the issue of joint and several liability and the BCAs position as
Al ast man standingodo hailelytheelocal addr essed,
authority BCAs will be less risk-averse.

Some members of the CIC consider that there should be sanctions for
BCAs who do not perform their consent processing functions within
the required statutory timeframes.

CIC does acknowledge a significant improvement in processing where
some BCAOGs hav e -eaddriage brealtinggproéeducen t
before consents applications are even accepted.

There remains, however, a lack of consistency amongst BCAs in
relation to information requirements, documentation, interpretation of
the BC, acceptance of Producer Statements (refer later) and
administration of building control functions.
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Suggested provisions for improvements include:

. Provision to extend the processing period by up to a
maximum of 10 working days for specified reasons;

. Forfeiture of BCAOGS consent proces
consents;

. Standardised consent application forms;

. Consistency of information requirements;

. Consistency of approach to ACertif
. Introduction of a Building Ombudsman.

3.5 The CIC does not consider that it is the core business of local
government to provide building consent and compliance issues. The
purpose of local government is i

fi(a) to enable democratic local decision-making and action by, and
on behalf of, communities; and

(b) to promote the social, economic, environmental, and cultural
well-being of communities, inthepr esent and for the f

3.6 While it may be argued that administration of building consents and
compliance monitoring may contribute to aspects of community well-
being, the historical involvement of local authorities in these functions
dates to a time when building controls were based on local by-laws,
usually comprising the relevant NZ Standards.

3.7 It may be preferable that building consents and compliance is better
admini stered by a national agency. The
encouragement of regional clustering of BCAs and, notwithstanding
that this would be an improvement of the status quo, it suggests a
more radical move.

3.8 The CIC encourages exploration of the concept of a single agency to
provide building control functions nationwide through a network of
local offices. Such a National Building Consent & Compliance
Authority would:

o Ensure consistent interpretation of the Building Code;

o Provide uniform processes and procedures for building
consents and compliance monitoring;

. Allow for volume builders to obtain national multiple-use
consents (foundations excluded);

. Provide for the implementation of smart technologies on a
nationwide basis, thus avoiding unnecessary duplication.

® Local Government Act 2002, refer s.10.
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3.9 If implemented, the CIC considers that the proposed national agency
should be separate from DBH to allow the latter to retain the functions
of policy advice, regulation and providing determinations currently
provided for under BAO4. The functions of the national agency would
be delivery of services. Whether the national agency would be a
Crown Entity, Crown Company or State-owned Enterprise, would
require more detailed evaluation.

The national agency could enter into contracts with other parties for
delivery of services in local areas, either on a general or specific
basis. Such parties could be private companies or council-controlled
organizations (CCOs).

Streamlining Building Consents/Compliance Processes

4.1 The risk-averse and conservative behaviours and practices of many
BCAs have been referred to in section 3. CIC considers that the
creation of a National Building Consent & Compliance Authority will
provide a number of benefits i

o Consistency of interpretation of the building code;

. Uniform processes throughout the country;

. Economies of scale of a single agency with lower
overheads;

. Potential for greater efficiency;

o Potential for single technological solution for lodgement of
consents online.

4.2 Government actions have already provided improvements by
expanding the scope of work, which does not require a building
consent. Similarly, providing for standardised designs to be
consented on a national multiple-use basis (foundations excepted) will
provide significant benefits to the sector.

4.3 It has been well established by research that the maximum
opportunity to achieve innovation, efficiency and economy in the
building process occurs at the design phases. Experience has shown
that the collaboration of designers and constructors is most likely to
provide tangible benefits to building owners. This is evidenced by the
behaviours of A,usoalycomnercial,atiising e r s 0
contractual arrangements suchasfid e sihwinl do contracts, pa
value workshops and relationship contracts.

4.4 While a cultural paradigm shift by building owners is desirable, this will
have only limited application to bespoke residential buildings. What is
also needed is the ability for variations to design to be expeditiously
implemented during construction to incorporate economies identified
by builders.
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4.5 The 2004 Act introduced a new approach to compliance with
consented design. S.17 requires all building to comply with the NZ
Building Code, but s.40 (1) requires that the building work must
comply with the building consent. If economies are proposed during
construction, these must be treated as an amendment under s.45 (5),
and if a minor variation may be considered under s.45A (yet to come
into force).

4.6 CIC submits that the procedures for varying/amending the design of a
consented building must be simplified. It also considers that
compliance with the NZ Building Code (not the consent), should be
the fundamental test, and the CIC recommends that the BAR should
address this matter, as it represents a potential for significant
economies and innovation to be implemented more easily.

4.7 CIC understands from anecdotal advice that a large proportion of
building consents are also subject to resource consents. Examples
are earthworks, site stability, daylighting and building height. There is
a need to ensure a seamless approach to both the building and
resource consents. This issue will need to be considered if a National
Building Consent & Compliance Agency is established, but also with
national multiple-use consents and regional consenting agencies.

4.8 CIC recommends that the further review of the Resource
Management Act 1991 should consider how the issue of building
consents and resource consents may be better integrated to
streamline the issue of consents for new buildings.

5. Protecting the Consumer

5.1 CIC considers that there is a need to ensure that the consumer who is
a home owner (first or subsequent), has protection or assurance
concerning the quality of building work, including renovations.

5.2 Commer cial consumers are usually Ainfor
exercise judgement and/or take professional advice when selecting
designers and builders. They also usually ensure that the terms of
contracts provide appropriate standards and warranties of
performance.

5.3 The aver amgtee-simeret 6 consumer is usually
informed. He/she places reliance on i

o The provisions of the Building Code, and
. The diligence of the BCA.

This has traditionally led to claims against the BCA when defects
become evident, which has been discussed in section 2 of this
submission.
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5.4

5.5

5.6

5.7

5.8

CIC supports the implied warranties contained in BA04 for household
construction (s.396-399), but these warranties required underwriting
through insurance. This has been discussed in section 2.

Consumers also need protection to ensure that critical building work
is performed by competent practitioners. CIC considers that the
Licensed Building Practitioners (LBP) Scheme is an important
element of consumer protection which must be related to definitions
of Arestricted building wor ko.
licensing of practitioners must be dependent on demonstration of
current competency.

Other building practitioners who are licensed and/or registered are:

Chartered Professional Engineers;
Registered Architects;

Registered Plumbers and Gasfitters;
Registered Electricians/Electrical Workers.

These classes of building practitioners have robust assessment
schemes for registration and complaints and disciplinary procedures.

C con

Ot her technical practitioners, such as
personso (1 QPs) and Registered Engineer

subject to similar registration/complaints and disciplinary procedures
as apply to LBPs.

Some CIC members consider that the Act should recognise other
statutory registers.

CIC also considers that there may be some merit in better aligning the
registration schemes like the CPENG model of additional registers for
the technician and associate levels. There would then be four broad
groups T ie Engineering, Arch/design, Construct, and BCA. ltis
acknowledged that such alignment would require consequential
changes to Acts of Parliament other than Building Act 2004.

CIC considers that much more can be done to promote public
awareness of the LBP Scheme, how to access the Register and the
complaints and disciplinary processes. The CIC does note the recent

advertisingby DBH for a fixed term appoi

scheme promotionodo rol e, and this

The CIC notesthatthe Bui |l ding Practitioner soé

defined functions in relation to the LBP Scheme, which do not provide
for it to promote the scheme to the public. CIC considers that
widening of the BPB role and functions might be helpful in allowing
improved industry ownership of and buy-in to the LBP Scheme.
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5.9 There has been some discussion about the possibility of Alternative
Dispute mechanisms being introduced for building disputes, as is the
case in some other jurisdictions. CIC is aware of significant moves
within the legal system to streamline access to dispute resolution,
including the raising of the Disputes Tribunal thresholds,
improvements to District Court procedures, and proposals to
streamline arbitration processes 1 all of which are all fully supported.
CIC would recommend implementation of these proposed
enhancements to existing processes and test how they are working,
before moving to another entirely new system.

6. Incentives for Building Practitioners

6.1 The CIC supports the concept that the BAR should provide incentives
for competent building practitioners who are licensed/registered.
Such incentives may include:

o More expeditious processing of building consents which
accepts Aproducer statementso from
means of compliance;

o Public recognition of licensing/registration as a mark of
quality;

. Self-certification of construction compliance;

Recognition by underwriters of any home warranty
insurance.

6.2 At the present time there are few, if any, incentives or imperatives for
practitioners to be licensed/registered. In fact, little is known by the
general public and many practitioners about the Licensed Building
Practitioner Scheme. The need for public education has been
referred to earlier and the current fragmentation of roles between the
BPB and DBH, in relation to the Scheme should be reviewed.

CIC does acknowledge the recent consultation regarding streamlining
of the LBP scheme and processes announced concurrently with the
BAR. Many CIC members did make submissions on those proposals
and have so far confirmed their commitment to promoting the system
to their members once the final decisions post that consultation are
announced/finalised.

6.3 Under the (now repealed) Building Act 1991, A Pr oducer St at ement
were a defined means of helping provide evidence of compliance with
the BC to BCAs. They can be written by a wide range of building
practitioners to cover design, design review, construction, construction
review, installation and inspection of building work.

Under the 2004 Act, producer statements have no statutory status.
Nevertheless, they remain in widespread use and can cover an
extensive range of building activities.
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6.4

Because they have no statutory status, the acceptance of producer
statements is discretionary for BCAs. As a result, there is no
standardised practice, but there is currently such a variation in the
way that BCAs accept and/or rely on producer statements that there is
a degree of confusion amongst practitioners. This confusion will be
contributing to time and costs of compliance of building work.

BCAs should be able to rely upon statement from a
licensed/registered building practitioner to assist them to reach a
decision that the design and/or elements of the construction of a
building complies with the requirements of the BC, a building consent
or the Act.

Because of the current apportionment of liability for building defects
(referred to earlier), many BCAs adopt a risk-averse approach to
Producer Statements because there is no transfer of liability to the
practitioner if a Producer Statement is accepted.

S.88 of the Act requires the LBP to certify or provide a memorandum
about restricted building work. This document will replace producer
statements. CIC recommends that the form of certificate/
memorandum required for restricted building work under s.88, be
developed in consultation with practitioners and the BPB.

BCAs do not appear i most likely due to their perceived liability i to
accord sufficient weight to the work of building practitioners who are
licensed/registered, such as:

Chartered Professional Engineers,
Registered Architects,

Licensed Building Practitioners,
Registered Plumbers and Drainlayers.

Notwithstanding that Chartered Professional Engineers and
Registered Architects are deemed to be LBPs i namely Design Class
3’1 many BCAs also require designers to be accredited by the BCA
as a pre-requisite to accepting their work without undertaking a peer
review. This practice is adding time and cost to the consenting
process, and is generally not adding any extra value, as the BCAs are
ill-equipped to re-assess the competency of a practitioner who is
already licensed/registered.

" Refer Clause 6 of Building (Designation of Building Work Licence Classes) Order 2007.
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Clearly, the root cause of such practices is the concern of BCAs that
they may be held liableintheeve nt of design defects anc
man standingo. (Refer earlier comment s

6.5 CIC considers that robust licensing/registration schemes for building
practitioners complemented by disciplinary procedures should provide
a pathway towards:

. More expeditious and less costly consent processing;
Recognition of licensing/registration as a quality mark;
. Reduced costs of monitoring construction (fewer

inspections);
o Self-certification of construction;
. Implementation of a building warranty scheme underwritten
by insurers.
6.6 CIC considers that under the present regulatory regime, there has

been insufficient imperative for building practitioners to take up

licensing. The uptake has been substantially lower than predicted,

largely because of the uncertainty surrounding the future of the

scheme. The Ministerds announcements i
welcomed by CIC, as they have removed that uncertainty.

6.7 Notwithstanding, the imperative for licensing of building practitioners,
is the introducthuwinl difng hveo rikdte samrd ctt hea
that this be performed by a LBP. CIC n
intention to implement this policy from March 2012. Desirably, an
earlier date would be preferred and CIC is willing to assist in
developing the detailed concepts of this policy.

CIC would observe that there are already mechanisms within
Schedule 1 of the Act to create incentives to encourage earlier uptake
of licensing 1 for example, by allowing certain eligible work to be
exempt from consenting requirements, if performed by LBPs.

7. Use of ASmarto Technol ogy

7.1 CIC considers that new technology has the potential to reduce the
time and cost of building consents and compliance monitoring.
Significant capital investment is required for on-line systems to be
implemented.

7.2 With more than 70 BCAs currently registered, there is a risk for
unnecessary duplication of investment and different systems®. This
will be counter-productive and a waste of scarce capital resources.

8 North Shore City Council has implemented the first on-line consent processing system.
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Furthermore, differing systems could frustrate the use of national
multiple-use consents proposed by the Government. Existing
examples of the plethora of information systems implemented by local
authorities includes financial systems, asset management systems
and geographic information systems.

7.3 CIC considers that ideally a single technology solution should be
implemented. It is known that DBH has been investigating such a
solution. CIC considers that a National Consenting & Compliance
Authority will provide the opportunity for application of technology
solutions to be implemented across the whole country.

8. Matters Outside Terms of Reference for the Review

8.1 Although outside the published Terms of Reference of the Review,
CIC wishes to raise the following matters for consideration:

e  Application of the Building Levy;
. Dam Safety.

8.2 S.53 of the Act requires an applicant for a building consent to pay a
levy (collected by the BCA) to the Chief Executive of DBH for the
performance of functions under the Act. CIC considers that there is a
lack of transparency concerning the level and use of this levy at the
present time which needs to be addressed.

Thelevyshouldalsobe applied to Apublic goodo el
and construction beyond the functions of DBH which may include:

o Research;

o Development of NZ Standards, industry guidelines and
best practice documents;

. Access by building practitioners to compliance documents;

. Capital expenditure on smart technology solutions for
national implementation.

CIC recommends that the BAR include the governance and
accountability arrangements relating to the collection and use of the
building levy under s.53 of the Act.

8.3 Some CIC members believe there is scope for a reconsideration of
details of the Dam Safety Scheme® and the associated Regulations®,
with a view to implementing a more light-handed regulatory regime
such as ISO 9001" or equivalent self-certifying approach.

° Refer BA04, Subpart 7, s.133-168.
19 Building (Dam Safety) Regulations 2008.

1 AS/NZS IS0 9001:2008;fi Qual ity ManageRequi Sgmeé @mso
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It has been noted that large corporate dam owners have concerns
that regulation management processes already in place are having
unintended consequences and there are inconsistent interpretations
of the Act and Regulations.

Whilst the inclusion of dam safety within the framework of the Act is
supported, it is considered that the special nature of dams should be
recognised and treated in a different manner to buildings.

It is clear that the role of the regulatory authority should be to ensure
that through the processes defined in the legislation and the
subsequent regulations, owners have an adequate dam assurance
regime in place and monitor ongoing compliance. Rather than judging

theadequacy of any documentation, the regul
assess whether sound processes have been implemented. Itis,
therefore, the rol e o'rathehtkanthe ecogni sed
regulator, to assess the adequacy and quality of these processes and
documentation.

Concerns have also been raised over the role of Category A and B
recognised engineers in determining the Potential Impact
Classification (PIC) borderline between low and medium potential
impact classification.

When passed in 2004 the Act contained clauses relating to dangerous

and leaky dams. These clauses were amended in 2008 and the

categories of dangerous, earthquake and flood-prone dams. In the

case where a dam is not considered dangerous, but is considered

Aproned, the owner must inform the rele
request the owner to review the Dam Safety Assurance Programme.

However, there appears to be some concerns that these powers are

not sufficient.

12 Refer BAO4, s.149.
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Concluding remarks

As noted at the beginning of this submission, the CIC very much appreciates
the opportunity to present our current thinking and approach to DBH. We
look forward to continued dialogue with DBH as the BAR progresses.

On behalf of the Construction Industry Council,
Pieter Burghout

Chairman
27 November 2009
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APPENDIX 1
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